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Thisadversary proceeding isan actionby the chapter 7 trustee to enforce rights under anindemnity
agreement that was assgned to her. Presently before the court is the trustee’'s motion for summary
judgment and the defendant’ s motion for judgment on the pleadings that is essentialy a motion to dismiss
for failure to state a clam. Asdiscussed below, the trustee’ s motion will be granted and the defendant’s
motiondenied, this court having concluded that the complaint doesinfact set forthadam uponwhichreief
can be granted and that the trustee is entitled to a judgment asamatter of law. Thisisacore proceeding.

See 28 U.S.C. § 157 () (2) (A).

l.

As st forth in the complaint initiating this proceeding and admitted in the answer, the debtor Pro
Page Partners, LLC was a Tennessee limited liability company engaged in the business of marketing and
Hling paging and cdlular communicationservicesto cusomersin East Tennessee. The defendant Carlton
A. Jones, |11 was a member of Pro Page, holding a 30% membership interest. In connection with a
restructuring and sde of the membership units of Pro Page, the defendant entered into a Redemption and
Indemnification Agreement dated December 30, 1998 (the * Indemnification Agreement”). The defendant
and two individuds named Mark Havorsen and Joe S. Potter are collectively referred to in the
Indemnification Agreement as “Guarantors’ while Joseph K. Red and Lawrence H. Red are jointly
referredto as” Sdllers” Under the terms of the Indemnification Agreement, Pro Page and the Guarantors,
jointly and severdly, agreed to indemnify and hold the Sdllers harmless againgt al clams asserted againgt
Sdlers “as a reault of the operation of [Pro Page] and/or [Pro Page’s| business, including, without

limitation, any liability asserted agangt Sdlers ariang from persond guaranties to Kenesaw Leasing.”



On October 23, 2000, dmost two years after the execution of the IndemnificationAgreement, Pro
Page filed for bankruptcy relief under chapter 11, but subsequently converted the case to chapter 7 on
September 4, 2001. Mary Foil Russdll was appointed chapter 7 trustee. On April 16, 2003, in the
adversary proceeding Mary Foil Russdll, Trustee v. Joseph K. Reid, No. 02-2027, the trustee obtained
ajudgment againgt Joseph K. Reid (“Red’) in the amount of $319,699.05. Theresfter, by an assgnment
agreement dated June 30, 2003, Reid assigned to the trustee his rights in the Indemnification Agreement.
As a reault of the assgnment, the trustee commenced the instant adversary proceeding against the
defendant on August 13, 2003.

It is dleged in the complaint that the trustee as assignee of Reld “is entitled to enforce the
Indemnification Agreement againg the defendant in the place and stead of Mr. Reid,” that the judgment
agang Reld “arisesfromthe businessand operations of Pro Page,” and that the defendant “islegdly bound
by virtue of the Indemnification Agreement to indemnify Joseph K. Reid in full for the Judgment or to pay
the amount of the Judgment together with interest earned thereon to the plaintiff.” In response to the
complaint, the defendant admits in his answer the trustee obtained ajudgment againgt Reid, but deniesthat
“the Judgment arises from the business and operations of Pro Page’ or that “the Judgment debt iswithin

the scope of the Redemption and Indemnification Agreement.”

'On February 6, 2004, the defendant filed a motion pursuant to 28 U.S.C. § 157(d) requesting that
the digtrict court withdraw fromthe bankruptcy court itsreference of this adversary proceeding. The basis
of the motion was the defendant’ s assertion that thisis a noncore proceeding and that he had requested a
jury trid. Inan order entered April 20, 2004, the digtrict court denied the defendant’ swithdrawa motion,
“because thisis a core proceeding that arises from the Trustee's administration of the bankruptcy estate,
judicid economy will not be served by withdrawing the reference, withdrawal of the reference would cause
undue delay and increase the cost to the parties, and withdrawal of the reference will not result in judicia

(continued...)



Inher motionfor summary judgment filed December 15, 2004, the trustee asserts that thereis no
genuine issue of materid fact and sheis entitled to judgment as amatter of law, not only to recover from
the defendant the amount of the judgment previoudy obtained by her agangt Reid but dso reasonable
attorney’ sfeesand expensesincurredinenforcing the Indemnification Agreement. The defendant opposes
the trustee' s summary judgment motion for the reasons set forth in hisanswer. In addition, as set forth in
his mationfor judgment onthe pleadings filed January 28, 2005, the defendant asserts that he had neither
notice of the trustee' s lawsuit againgt Reid nor an opportunity to defend againgt the action; that in the
absence of such natice the trustee must dlege in the complaint and prove that the judgment againgt Reid
is unavoidable; and because the complant falsto makethisrequired dlegation, it isinsufficient on itsface,
entitling the defendant to judgment on the pleadings. Both parties have submitted affidavits and various

exhibitsinsupport of thar respective motions and have filed responsesin opposition to the other’s motion.

.
Fed. R. Civ. P. 56, asincorporated by Fed. R. Bankr. P. 7056, mandates the entry of summary
judgment if the pleadings, depositions, answers to interrogatories, and admissons on file, together with
dfidavits if any, show thereis no genuine issue asto any materid fact and that the moving party is entitled

to judgment asamatter of law. See Fed. R. Civ. P. 56 (). “The moving party has the burdenof proving

1(....continued)
uniformity but will result inforum shopping.” (E.D. Tenn. No. 2:04-cv-00045.) On September 24, 2004,
this court granted the trustee’ smotionto strike the defendant’ s jury demand. The defendant’ s request for
an interlocutory apped of that September 24, 2004 order was subsequently denied by the district court
by order entered January 3, 2005. (E.D. Tenn. No. 2:04-cv-00403).
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that no genuine issue of materid fact exigs and the moving party is entitled to a judgment as a matter of
lav.” Cox v. Ky. Dept. of Transp., 53 F.3d 146, 149 (6th Cir. 1995). “If the moving party satiffiesits
burden, then the burden of going forward shifts to the nonmoving party to produce evidence that results
in aconflict of materid fact....” 1d. at 150.

Although the defendant has moved for judgment on the pleadings instead of summary judgment,
Fed. R. Civ. P. 12 (c), incorporated by Fed. R. Bankr. P. 7012, provides:

After the pleadings are closed but within suchtime as not to delay the trid, any party may

move for judgment onthe pleadings. If, onamotionfor judgment onthe pleadings, matters

outside the pleadings are presented to and not excluded by the court, the motion shdl be

treated as one for summary judgment and disposed of as provided in Rule 56, and all

partiesshal be given reasonable opportunity to present al materid made pertinent to such

amotion by Rule 56.
Id. Asshown by the trustee s own motion for summary judgment and the various affidavits and exhibits
submitted by both partiesnot only in connection with each party’s own motion but aso in responseto the
opposing party’smotion, it is clear that each party has had a full opportunity to conduct discovery and
present evidencein connectionwiththis court’ s consideration of the defendant’ smotion. Accordingly, the
defendant’s motion will likewise be consdered as one for summary judgment. See F.R.C. Int’l, Inc. v.

United Sates, 278 F.3d 641, 642 (6th Cir. 2002)(court properly considered motion for judgment on

pleadings as motion for summary judgment).

.
Before addressing the noticeissue raised by the defendant, the court will first consider the primary

issuein the case: whether thetrusteg' s judgment againgt Reid falls within the scope of the Indemnification



Agreement. Paragrgph 3 of the Indemnification Agreement, entitled “Indemnification,” providesin part the
following:

The Company [Pro Page] and Guarantors [Mark Halvorsen, Carleton A. Jones, 11, and
Joe S. Potter], jointly and severaly, agree to defend, indemnify and hold Sdllers [Joseph
K. Red and Lawrence H. Reid] harmless from and againg any and dl lidbility, clams,
demands, damages, obligations or debts asserted agangt Sdlers as a result of the
operation of the Company [Pro Page] and/or the Company’s [Pro Page's] business,
induding, without limitation, any ligbility asserted againgt Sdllers arisng from personal
guaranties to Kenesaw Leasing.

Thus, under this provison the defendant is required to indemnify the trustee as the assignee of Joseph K.
Reid only if the judgment she holds is “a result of the operation of [Pro Page] and/or the [Pro Page' s
business....” Thefactud predicatefor thetrustee’ sjudgment isdescribed inthiscourt’ sMarch 20, 2003
memorandum opinion granting the trustee summary judgment againg Reid. As st forth therein:

Onor about January 17, 1997, Pro Page entered into anagreement withMessage
Express Paging Company, Inc., (“Message Express’), which, inter alia, obligated Pro
Page to pay Message Express the sum of $310,000 for certain assets (the “ Agreement”).
Contemporaneoudy therewith, Mr. Reid executed apersond guaranty (the “ Guaranty”),
guaranteeing Pro Page's indebtedness and obligation to Message Express under the
Agreement.

Following the filing of Pro Page's chapter 11 case, Pro Page as debtor in
possession commenced an adversary proceeding againgt Message Express, seeking, inter
alia, an interpretation of the Agreement and the avoidance and recovery pursuant to 11
U.S.C. §547, 549 and 550 of certain payments made by Pro Page to Message Express
under the Agreement. Subsequent to the conversionof this case to chapter 7, the trustee
was subgtituted as plaintiff in the adversary proceeding against Message Express.
Theresfter, the trustee and Message Express agreed to a settlement and compromise of
the adversary, which was approved by the court after notice and hearing in an order
entered December 19, 2001.

The approved sdttlement provided for the assgnment to the trustee of dl of
Message Express rights under the Agreement, including al rights of Message Express
agang Mr. Red as a guarantor (the Assgnment”). As aresult of the Assgnment, the
trustee made demand upon Mr. Reid for the balance owing under the Agreement. When



he refused payment, the trustee ingtituted the present adversary proceeding.

Hnding no genuine issue of materid fact and concdluding that the trustee was entitled to judgment as amatter
of law, this court awarded the trustee ajudgment against Reid in the amount of $319,699.05, factswhich
the defendant herein does not dispute.?

In the current adversary proceeding, the defendant Jones argues that the trustee’ s judgment does
not arise out of Pro Page's business or operations but instead out of the trustee’ s origind preferential
transfer action againg Message Express.  His theory is that absent the preference action and Message
Express s assgnment to the trustee in settlement of the preference action, the trustee could not have
enforced Message Express srightsagaing Reid. Inresponse, thetrustee assertsthat Reid’ sjudgment debt
arose fromhis guaranty of Pro Page’ s contractua obligationto Message Express, an obligationthat clearly
pertains to Pro Page' s business or operations.

While the defendant is correct that the trustee could not have obtained the judgment against Reid
but for the origind preferenceaction, thisobservationisimmeaterid. Unquestionably, Pro Page’ sagreement
with Message Express arose “as aresult of the operation of [Pro Page] and/or [Pro Page' s| business.”
Pro Page was in the business of providing paging services, and a review of Pro Page’'s contract with
Message Express indicates that it concerned Pro Page's purchase of paging units, computers, Message
Express sleasehold rightsto paging termind sitesand office equipment at thosesites. If Message Express
had sued Reid to recover the balance owed it by Pro Page and had Reid then sought indemnity from the

defendant herein, there would be no question but that the obligation arose out of the Indemnification

That judgment was subsequently affirmed by the district court by order entered August 20, 2003.
(E.D. Tenn. No. 2:03-cv-00226).



Agreement. The fact that Message Express assigned its interests under the guaranty to the trustee does
not change this result, nor does the fact that the trustee obtai ned the assgnment by settling the preference
action againg Message Express. The Indemnification Agreement imposes an indemnification requirement
on types of obligations—those that arise out of Pro Page' s business—not on who eventualy holds the
judgment or how it was obtained. Because Reid's ligbility under the judgment arose entirdy from his
guaranty of Pro Page's business obligation to Message Express and Pro Page's falure to perform that
obligation, it falls within the scope of the Indemnification Agreement, notwithstanding that the judgment is
held by the trustee rather than Message Express.

The defendant aso contends that the trustee’ s judgment againgt Reid is beyond the scope of the
Indemnification Agreement, which as he notes, only references the guaranty to Kenesaw Leasing. He
maintains, asestablished by his personal affidavit, that he did not know of Pro Page' s contractual obligation
to Message Expressor of Reid’ sguaranty of that obligation, and argues that if the parties had intended to
include this particular guaranty, it would have been specificaly mentioned.

Thisargument issmilarly without merit because congtruction of the Indemnification Agreement is
governed by the language of the agreement itsdlf regardless of the defendant’ s knowledge of the Message
Express guaranty or his understanding of the parties’ intention in executing the agreement.

When congiruing contracts, the words contained within the insrument should begiventher

plain, ordinary meaning, and, “in the absence of fraud or mistake, a contract must be

interpreted and enforced as written, even though it contains terms which may be thought

harshor unjust.” Heyer-Jordan & Assoc., Inc. v. Jordan, 801 S.W.2d 814, 821 (Tenn.

Ct. App.1990)(citing Ballard v. North Am. Life& Cas. Co., 667 S.W.2d 79 (Tenn. Ct.

App.1983)). If the contract language is unambiguous, the written terms control, not the

“unexpressed intention of one of the parties” Suttonv. First Nat'l Bank of Crossville,

620 S.W.2d 526, 530 (Tenn. Ct. App.1981). Therightsand obligations of partiesto a
contract are determined by the terms written in the agreement. Cookeville Gynecol ogy



& Obgetrics, P.C.v. SoutheasternDataSys,, 884 S.W.2d 458, 461-62 (Tenn. Ct. App.19934).

94th Aero Squadron of Memphis, Inc. v. Memphis-Shelby County Airport Authority, No. W2003-
00227-COA-R3-CV, 2004 WL 2464451, at *5 (Tenn. Ct. App. 2004). The language of the
Indemnification Agreement is unambiguous. It encompasses “dl liability, clams, demands, damages,
obligations or debts asserted againg [Reid and others] as aresult of the operation of [Pro Page] and/or
[Pro Page 5| business, including, without limitetion, any liability asserted againgt [Reid and others] arisng
from personal guaranties to Kenesaw Leasing . . . .” In light of this court’s concluson that the Reid
judgment arose out of Pro Page’ shusiness, it fals withinthe scope of the Indemnification Agreement, even
if the defendant was unaware of Pro Page' s contract with Message Express or Reid's guaranty thereof.

Furthermore, the absence of any explicit referenceinthe Indemnification Agreement to a guaranty
to Message Express is not determinative since the agreement covers, without exception, “all lidhility,
cdams,” etc. See Olin Corp. v. Yeargin Inc., 146 F.3d 398 (6th Cir. 1998)(holding that indemnification
clause covering “dl loss, damage, liability, dams, demands, costs, or suitsof any nature whatsoever” is of
aufficent breadth to encompass environmentd ligbilitiesnot listed in the agreement). Nor isit materia that
the indemnity clause specificdly listed the Kenesaw Leasing guaranty asone of the obligetions covered by
the provision since the reference was dearly preceded by the phrase “including, without limitation.” See
generally Cintech Indus. Coatings, Inc. v. Bennett Indus., Inc., 85 F.3d 1198, 1202-03 (6th Cir.
1996)(The language “induding, but not limitedto” precludes the gpplication of alimiting congtruction.). To
exclude Reid's guaranty of Pro Page' s obligationto Message Express fromthe indemnity clausewould be
contrary to the provison’s clear and unequivoca language. Accordingly, the interpretation urged by the

defendant must be rejected.



V.

The defendant maintains that even if the judgment againgt Reid isaresult of Pro Page's business
or operation and fdls within the scope of the Indemnification Agreement, the trustee is not entitled to
summary judgment because the trustee did not give the defendant adequate notice of her action againgt
Reid, which fallure deprived defendant of the opportunity to participate in or to defend the action. The
defendant argues that as a result of thisfalure, in order for the trustee to recover from the defendant, she
mugt (1) dlegein the complaint and (2) prove that the judgment she obtained againgt Reid could not have
been avoided. Because the complaint filed by the trustee does not include this alegation, the defendant
argues tha the complaint fallsto sate aclam for relief.

As support for this propostion, the defendant citesthe Sixth Circuit Court of Appedls decisonin
Ford Motor Co. v. W.F. Holt & Sons, Inc., 453 F.2d 116 (6th Cir. 1972). In that case, W.F. Holt as
genera contractor contracted with Ford to build additions on Ford’ sglassplant in Nashville. The contract
contained an indemnity clause providing that the genera contractor would indemnify Ford from ligbility in
the event a worker was injured in connection with the work to be performed under the contract. An
employee of a subcontractor injured on the project sued Ford claming negligence. Ford settled with the
employee and then sued the generd contractor for indemnity. The digtrict court concluded that the
employee had been contributorily negligent which would have barred any lighility by Ford, but granted
judgment againg the generd contractor because the court construed the indemnity agreement to cover
damsaswdl aslidbility. Id. at 117-18.

Upon apped, the Sixth Circuit Court of Appeds reversed, holding that the indemnity agreement

only provided for indemnification in the event of “lighility” and not merdy for “dams.” As stated by the
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court, “[A] mere clam or demand againgt an indemnitee when no legd ligbility existisdoes not giverise to
aright to indemnity under an agreement to indemnify againg liability in the sense of accrued ligbility.” Id.
at 118 (quoting41 Am. Jur. 2d p. 722, Sec. 31). In reaching this result, the Sxxth Circuit dso stated: “The
generd ruleisthat under acontract of indemnity againg liability as distinguished fromindemnity against loss
or damage, ‘the indemnitee must adlege and prove that the judgment could not have been avoided, and it
isnot enough to dlege and prove that the injured person obtained judgment againgt the indemnitee’” |d.
Itisthislanguage that the defendant herein seizes uponto support hisargument thet the trustee’ s complaint
isinsufficient because it does not make the required alegation.

Agan, the defendant’s argument mugt be regjected. As the Sixth Circuit plainly explained , the
requirement of dleging and proving that the judgment may not be avoided is gpplicable to contractswhich
only indemnify againg lidhility, as opposed to contractswhichindemnify against daims, losses, or damages.
SeeFord Motor Co., 453 F.2d at 118. The Indemnification Agreement in the present caseis not limited
to lidhility; it provides indemnity not only for lighility, but dso “claims demands, damages, obligations
or debts” (Emphassadded.) Theclear implication of theFord Motor Co. decisionisthat the “dlege and
prove’ requirement has no applicability to indemnity provisons such as those in the present case which
indemnify againgt lighility and daims.

Inaddition, this court questions the premi seunderlyingthe defendant’ s dlege and prove” argument:
that the unavoidability of the judgment must be established because the defendant was not givennoticeand

an opportunity to defend in the adversary proceeding which resulted in the Reid judgment® The

3The trustee denies that the defendant did not have notice and an opportunity to participate in the
(continued...)
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Indemnification Agreement itsdlf did not impose a notice requirement and this court knows of no statutory
requirement for notice in these circumstances. “The generd rule is that an indemnitee is not required to
provide notice, let done tender a defense, to the indemnitor under an indemnification contract, unless the
contract itsdf requires notificationor atender of defense.” Smithson v. Wolfe, No. C94-1015, 1999 WL
33656866, *4 (N.D. lowa1999)(citing Fontenot v. Mesa Petroleum Corp., 791 F.2d 1207, 1221 (5th
Cir. 1986) (“Where the indemnity agreement does not require notice, the courts will not infer a notice
requirement as a condition precedent to aright to recover on the indemnity contract.”); Premier Corp. v.
Economic Research Analysts, 578 F.2d 551, 554 (4th Cir. 1978) (rdying on*the generd rule that notice
IS unnecessary unless the contract of indemnification requiresit”)). See also Am. Jur. 2d Indemnity § 53
(“Notice to the indemnitor must be given where it is required by the terms of the contract.”).

The defendant does citetwo older cases that appear to provide support for hisnotice propostion.
See Jones v. Bozeman, 321 S.W.2d 832, 839 (Tenn. Ct. App. 1958)(judgment not conclusve where
defendants never asked to defend suits or given notice that judgment would be conclusive againgt them);

Clinchfiedld RR Co. v. U.S. Fidelity and Guar. Co, 160 F. Supp. 337, 340-42 (E.D. Tenn.

3(....continued)

Reid adversary proceeding. To support her assertionthat notice was given, the trustee has submitted the
affidavit of Thomas C. Jessee (“Jese€’), Reid's attorney in that action. He states therein that during the
course of that adversary proceeding, he regularly spoke and corresponded with counsdl for the defendant
onthe status and the ongoing progress of the case. He attaches to his affidavit copies of twelve lettersthat
he mailed to counsd from May 2,2002, when the adversary proceeding was fird filed, through April 24,
2003, when he maled counsel a copy of the judgment. One letter appears to confirm the defendant’s
agreement to pay for Reid’ sattorney feesin defending the action. Whilethisaffidavit appearsto contradict
the defendant’ s&fidavit that he did not have the opportunity to participateinthe trustee’ ssuit against Reid,
it isnot necessary to resolve this conflict in light of this court’s conclusion that the defendant is bound by
the judgment againgt Reld even if notice was not given.
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1958)(quoting Crawford v. Pope & Talbot, Inc., 206 F.2d 784 (3d Cir. 1953))(“If the indemnitor was
not aparty to the origind action againgt the indemnitee, and where he was under no duty to participate in
the defense of the origind action, or where, being under such a duty, he was not given reasonable notice
of the action and requested to defend, neither the indemnitor nor the indemnitee is bound in subsequent
litigation between them by findings made in the action.”). Bozeman involved aright to indemnity under a
surety bond, while Clinchfield Railroad Co. concerned anindemnity obligation of aninsurance company
toitsinsured under an insurance policy. Both of these types of indemnity agreementsin dl likelihood had
aspecific notice and opportunity to defend provision in them, unlike the indemnity provison in the ingtant
cae. And, amore recent case, construing Tennessee law and citing the Ford Motor Co. decision, has
held that lack of notice does not bar recovery. See Sears, Roebuck and Co. v. Strey, 512 F. Supp. 540,
542 (E.D. Tenn. 1981)(“[L]ack of notice to Strey, as indemnitor, of the pending action does not prevent
an action by Sears, asindemnitee, for indemnity.”).

In the find andygs, this court is unable to conclude, under the particular facts of this case, that
absent notice and an opportunity to defend, the trustee mugt dlege and prove that her judgment against
Reid is unavoidablein order to recover from the defendant. The Reld judgment arose from Pro Page's
contractud obligationto M essage Expressrather thanatort action where potentia exposure is not readily
determinable. Both the Message Express contract and Reld’ sguaranty of that contract were in existence
a the time the defendant entered into the Indemnification Agreement.  Thus, his possible exposure
thereunder was identifiable and caculable when he agreed to indemnify Red for “dl lidblity, dams,
demands, damages, obligations or debts asserted againgt [Reid] asaresult of the operationof [ Pro Page]

.. The truste€' s collection effort in this action is Smply an attempt to recover sums for which the
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defendant knew or should have known he could potentidly be held lidble.  Furthermore, the judgment
which the trustee is now seeking to recover from the defendant has been fully adjudicated asthe result of

acontested action. Accordingly, the defendant is bound by the trustee' s judgment against Reid.

V.

For the foregoing reasons, the trustee is entitled to summary judgment as a matter of lawv. Her
motion will be granted and the defendant’s motion will be denied. Further, as permitted by the
Indemnification Agreement, the trustee may recover not only the amount of the Reid judgment but adso
reasonable attorney’s fees incurred by her in prosecuting this adversary proceeding. An order will be

entered contemporaneoudy with the filing of this memorandum opinion.

FILED: March 25, 2005

BY THE COURT

MARCIA PHILLIPS PARSONS
UNITED STATES BANKRUPTCY JUDGE
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